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THE  COHSOLIDATSD  STAIQARD  COITTAIImER  BILL 

BY 

AM  ■  ^' 

He  A,  Spilmen.,  U.  S.  Department  of  Agriculture. 

The  consolidation  of  standard  container  legislation  for  fresh  fruits  and 
vegeta'olcs  has  heen  \mder  consideration  for  several  ;:,'ears.    It  V7a.s  first  dis- 
cussed "^oefore  this  conference  in  19cl.    At  that  tine,  excei^t  for  purposes  of 
studj,  the  idea.  h,ad  not  oeen  drrf  ted  into  a  hill  and  thought  '.^as  directed  prin- 
cipaJ-ly  towa.rd  correcting  recogn.izcd  v/ealmesses  and  inconsistencies  in  existing 
lav's  and  their  adixiini strati •'^n.    However,  considera.tle  thou-^ht  was  given  to  a  sug- 
gested prevision  of  particular  interest  to  weijits  and  neasurcs  officials,  "de- 
vised in  an  p.t tempt  to  nslzQ  sure  that  the  provisions  of  standard  container 
legislation  should  not  interfere  ^'^ith  State  lav:s  or  city  ordinances  respecting 
the  sale  of  fruits  and  ve2:e table:',  "by  weight," 

Meanv'/hile,  in  1934  and  again  in  1935,  hills  emDcdying  the  principles  and 
purposes  set  forth  in  the  prelininaA-^'  study  were  introduced  in  Congress.  (73rd 
Congress  S-o270;  74th  Cong.  S-145C  and  IIS-87S4) .     Tliis  pro:oosed  legislation 
came  to  he  knov/n  ajio.  is  still  referred  to  as  the  "3yrd  Bill"  ,  the  provisions 
of  which  were  discussed  at  your  1935  conference.    This  "leasure  aimed  not  orJ.y 
to  consolidate  and  equalize  existing  standard  contain^^r  laws  and  safeguard, 
v/eights  and  measures  administration,  hut  a.lso  to  extend  tlie  principle  of 
standa.rdization  to  cartons,  crates  aid  hexes.    'The  standardization  of  sa.cks  was 
not  contemplated  at  that  time* 

This  hill  was  reported  favorahly       the  Senate  Committee  on  Agriculture, 

hut  on  the  consent  calendar  failed  to  pass  that  hod^^  on  two  different  occasions. 
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No  action  on  the  measure  was  telzen  in  the  House. 

The  "bill  nov/  pending  in  the  ?6th  Congress  (HR-5550)  ,  ^;^/as  introduced  hy 
Congressman  Somers  of  Novv'  Yorh  on  April  14,  1939,    It  v«7as  written  in  the  light 
of  the  puolic  resection  to  the  Syrdbill,  and  reflects  the  constructive  criticism 
ajid  suggestions  of  the  affected  industries  and  further  study  "by  the  Department  of 
Agriculture  during  the  intervening  four  years.     Since  the  previous  proposals  were 
discussed  'oefore  you  I  -Jill  confine  myself  to  the  essential  differences  between 
this  Dill  and  the  Byrd  hill. 

Pirst,  certain  controversial  factors,  such  as  the  provisions  relating  to  the 
marking  of  contsdners  and  the  suTDmission  of  production  reports  "by  manuf p.cturersj 
have  iDeen  eliminated.     The  r-arhing  of  containers  is  iDelieved  to  l^e  adequately 
covered  hy  -the  federal  S'ood,  Drug  and  Cosmetic  Act,  £uid  the  gathering  of  produc- 
tion figures,  while  ad.vantageaus ,  it  not  vital  to  proper  acjiiini  strati  on  of  con- 
tainer legislation. 

Second,  an  attemipt  has  "been  made  in  Section  8  to  clarify  the  purpose  and  to 
specify  the  procedure  to  he  followed  in  the  st^ndardization  of  cartons,  crates, 
"boxes,  and  se.cks,  a  major  portion  of  vmich  are  used  for  products  packed  and 
sold  "by  net  weight  or  n-omericpd  count.    ?or  ©ach  containers  the  only  approach 
considered  feasiole  is  through  conference  and  cooperation  with  the  affected  in- 
dustries, in  which  the  G-overiiiiient ,  on  the  one  hand,  "becomes  a  clearing  house  of 
ideas  and,  on  the  other,  an  agency  for  the  enforcement  of  regulations  mutually 
worked  out  prior  to  promulgation. 

Third,  sacks,  not  mentioned  in  the  Byrd  hill,  are  included  "because  in  re- 
cent years  they  have  hecome  increasinglj^  competitive  with  other  tj'-pes  of  con- 
ta,iners  to  v^hich  the  hill  relates. 

Fourth,  Section  13  has  heen  rewritten  to  clarify  the  relationship  "between 

State  laws  or  city  ordinaiices  relating  to  the  sale  of  fru-its  and  vegetables 

and  a  Federal  lajvv  estaolishing  stajidards  for  containers  for  such  products,  and 

to  reserve  to  the  States  the  rxithority  to  regulate  sales  of  fraits  and 
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vegetr-ioloG  and  to  jjolice  the  use  of  Gtaiidard  contplners  for  s-icii  products  v/hen 
m3.de  or  used  in  any  nanner  other  than  as  specif icslly  provided  in  this  section. 

As  indicated  in  the  discussion  of  this  matter  in  1931,  we  helieve  this  sec- 
tion to  "be  extremely  importrnt  and  one  that  should  oe  thoroughly  and  mutually 
understood,  Tlie  present  phraseology  has  'oeen  developed  throu^jli  a  process  oi 
evolution,  and  ^ne  helieve,  effectively  a.ccomplishes  the  desired  ends*    Wliat  are 
these  J)Urposes7    (l)  ^o  prohilDit  the  use  of  standard  containers  as  meaBures  in 
locrlities  which  prohibit  the  sale  of  fru.its  and  ve:'5etaJbles  "by  measure;  (s)  to 
est8;olish  standard  containers  as  legal  units  of  sale,  lout  only  when  they  are 
properly  packed  with  f  raits  or  vegeta.hles ,  and  sold  as  original ,  unhroken 
packages; 

(3)  to  esta'olish  such  containers,  properly  packed  with  fruits  and  vegeta"&les,  as 
legal  units  of  sale  irrespective  of  the  weiglit  of  the  contents;  and 

(4)  except  in  the  above  instances,  t'.o    reserve  to  the  States  the  authority  to 
require  fruits  and  vegetables  to  be  sold  by  weight  or  count. 

juiese  purposes  seem  to  be  both  logical  and  necessary,  a.nd  so  far  as  ha.s 
been  indica.ted,  are  generally  accepta.ble,  but  it  has  been  s^ug  ;ested  that  this 
section  nay  not  be  wholly  effective  in  preventing  or  re  gal  r-.. ting  certain  unde- 
sirable r.;erchandising  practices,  such  as  repacking  berries  to  obtain  an  extra, 
quart  from  each  cra.te,  or  preventing  the  misuse  of  containers  as  when  o__uart 
baskets  are  used  for.  the  sale  of  large  ajpples  or  pint  cups  for  the  sale  of 
mushrooms  by  measure^    We  have  given  this  matter  considerable  thought  and  feel 
that  these  ends  can  be  accomplished  administratively-,  at  once  or  progressively  . 
as  the  needs  arise,  by  .judicious  definition  of  certain  terLis  in  the  regulations. 
Tor  instance,  the  term  "properly  packed"  might  be  construed  ■'-■o  mean  that  the 
product  shall  be  compactly  packed  in  accordance  -.Ith  good  commercial  practice, 
that  it  shall  not  be  slack  nor  overpressed,  or  loosely  or  insecurely  arranged 

as  bv  bridging*      •  "Ori-^-inal,  unbroken  container"  might  be  defined  as  one 
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the  contents  oi  whicli  have  not  been  packed  from  Vo.ll:  or  other  containers,  or  re- 
moved or  repacked       the  retailer.     If  such  definitions  v/ould  not  be  wholly  ef- 
fective or  if  there  are  other  loopholes  that  should  be  closed,  -/e  are  sure  the 
proponents  of  this  legislation  would  appreciate  having  pny  constructive  suggestion. 

There  are  two  proposals  nov/  being  considered  for  the  first  time.    One  of 
these  is  designed  to  correct  one  of  the  prevalent  evils  of  modern  packaging, 
namely,  overpacking  to  obtain  excessive  bulge.    Present  la^rs  prohibit  the  use 
on  containers  of  covers  which  reduce  the  capacity  below  that  prescribed,  Und^er 
section  9  of  the  present  bill  the  use  of  covers  to  increase  the  capacity  of  con- 
tainers would  be  subject  to  regi.ilation  within  certain  limits.    It  is  believed 
that  the  growers  of  fmits  ?^id  vegetables  are  entitled  to  protection  against 
practices  by  which  they  ma-y  be  defrrxidcd,  particula-rly  Y/hen  this  would  result  in 
desirable  stabilization  of  markets  from  which  benefits  to  buyers,  as  well  as 
sellers,  are  likely  to  a^ccrue.    In  this  instance  aJso,  the  G-overnriGnt  in  coopera- 
tion with  the  affected  industries  would  serve  as  a  cloa^ring  house  for  the  coordina^ 
tion  of  ideas  and  as  the  .  enforcing  agency  for  an],^  regulations  that  migtit  be  adopt- 
ed. '  .  - 

The  second  new  proposal  (Section  12)  would  authorize  the  Secretary  of  Agri- 
culture to  waive  prosecution  in  cases  of  minor  inf reactions  of  the  Act  where  it 
appears  that  the  public  interest  would  be  adequately,  served  by  v/ritten  notice  or 
warning  and  where  the  necesss.ry  corrections  are  made.    In  such  cases  the  offending 
containers  could  be  placed  ujider  detention  pending  their  correction,  thereby 
furnishing  a  la:/ful  means  of  cooperatiion  between  the  government  and  the  manu- 
facturer in  correcting  minor  deficiencies  without  resort  to  legal  action. 

Now,  from  the  standpoint  of  weights  and  measures,  what  are  the  merits  of 
this  proposed  legislation?    ?irst,  it  aims  to  apply  to  cartons,  creates,  boxes, 
and  sacks  the  same  principles  of  simplification  and  standardization  that  now  ap- 
ply to  barrels,  baskets  and  hampers  for  fruits  ajid  vegeta:Dles.    Por  two  decades  in 

the  distribution  of  fruits  and  vegetables  we  have  enjoyed  the  advantages  of  a 
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limited  nuinuer  of  st£-.ndardized  "oa.rrcls,  "bap.kets  Pud  hampers,  and  it  is  "oelioved 
that  similar  a-oLvojita-es  and  benefits  "Jill  accrue  from  a  rGduction  in  the  numher 
of  other  t^^es  of  cont-ainers  used  for  the  same  purposes. 

As  defined  in  the  Standards  Yearbook  for  1927,  simplification  or  simplified 
pra^ctice  iiobjis  reduction  in  v/aste  througli  the  elimina.tion  of  uniieccssa,rv  diversity 
of  sizes,  t;.~pes  and  dimensions  of  m-rziuf actured  products*     This  improved  efficiency 
is  likely  to  result  in  .  decreased  production  costc,  decrea.sed  selling;  ex- 

penses, ie"7er  mi  sunders  tandin.^s ,  and  lower  costs  to  user  or  consumer,  ^ 

Th-at  is  precisely  what  the  proposed  legislation  is  designed  to  accomplish. 
It  does  not  propose  that  all  fruits  and  vegetables  in  pa-ckages  shall  be  sold  by 
measure,  or  that  they  shall  be  sold  by  -"."ei^it,  or  by  n-ju?.ericrj  count.    On  the 
co_ntra.ry,  it  recognizes  th?.t  in  the  m-arketing  of  fruits  and  vegetables  pa^cked  in 
containers  all  three  methods  of  sale  are  employed.    It  simply  aims  to  reduce  the 
number  of  such  containers  to  the  lov/est  minimuim  consistent  with  ax^cep table  and 
approved  distribution  pra^ctices.    We  believe  that  no  one  vtho  would  not  be  in 
favor  of  abandoning  the  sts.nda..rds  for  containers  now  in  effect  could  seriously 
oppose  the  extension  of  that  principal e  to  cover  the  whole  field. 

Exception  ha.s  been  taiien  to  some  of  the  standard  sizes  prescribed,  but  it 
should  be  understood  thrt  except  in  the  case  of  crajiberry  barrel  subdivisions 
this  bill  merely  reenacts  the  sta.ndards  now  in  force,  and  that  in  some  degree 
these  sta.ndards  reflect  current  usa.ge  in  some  part  of  the  United  Sta.tes.  These 
sta.ndards  have  been  included  in  this  bill  to  avoid  as  much  £is  possible  unnecessary 
controversy,  and  disruption  to  present  practices.     If  any  of  them  could  be  elimdnat' 
ed,  all  well  and  good.    We  feel  sure  the  Department  of  Agriculture  would  interpose 
no  objection  to  such  a  proposal  provided  the  interests  chiefly  affected  were  in 
agreement. 

But,  grajiting  tha^t  some  of  the  existing  standards  are  less  important, 

nationally-,  thaji  others,  the  fact  remains  that  they  have  been  generally ,  sui  table , 

acceptable  and  adeo^uate.     The  non-use  of  an  accasional  standard  may  be  a  less 
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serious  pro'ulGiii  than  is  the  promiscuous  use  of  innuLierc-.olG  contemners  for  v/hich 
thcro  are  no  standards. 

Among  other  conii'ients  regarding  the  bill  is  one  to  the  effect  that  "the  power 
of  the  Secretany  of  Agriculture  to  coopera.te  v-ith  the  State  should  he  clarified"  , 
a-nd  a,nother  that  "the  hill  should  "be  so  v'orded  specifically  that  it  does  not  ap- 
pl:^  to   intrc-^state  matters , hut  leaves  intra-sta^to  laws  on  standards  and  their  en- 
forcement to  Sta.te  and  municipal  officials  in  State  and  local  courts." 

Now,  the  authority  for  the  Secretary  of  Agriculture  to  cooperate  with  State, 
county,  and  municipp.l  authorities  is  specifically  set  forth  in  Section  16,  and 
could  he  repeated  in  other  Sections  such  as  8  aJid  9,  if  this  were  considered 
necessary.    Certainly,  there  seems  to  he  no  desire  or  intent  to  m-inimize  the  ef- 
fectiveness of  the  legislation  throu  ;h  any  failure  to  telze  advantage  of  every 
constructive  force,  which  in  not  a.  fev;  instances  could  he  expected  to  come  chiefly 
from  State  officials. 


According  to  the  weight  of  precedent  /does  not  seemx  that  the  provisions  of 
this  kind  of  legislation  should  he  limited  onl^,^  to  interstate  comerce.    Of  the 
three  existing  laws,  only  one  is  an  intersta.te  commerce  la///,  while  two  were  en- 
acted under  the  weights  and  mea^surer  clause  of  the  Constitution,    The  last  of 
the  three  to  he  enacted  -  the  Sta^nda^rd  Container  Act  of  1928  -  is  a  weights  and 
measures  law  applying  universally  in  intra-state  and  interstate  transactions.  It 
has  proved  to  he  a  satisfactory  workahle  statute  under  which  there  has  heen  a 
minimum  of  conflict  or  interference  with  State  regu-lations.    Moreover,  it  ha.s  the 
outstsjiding  a.dva^itage  tha.t  an  unla;.vfu.l  pa.ckage  is  unlawful  wherever  found,  and 
may  he  proceeded  a.gadnst  on  the  spot,  irrespective  of  whether  it  has  crossed  — 
or  ever  will  cross  -  State  lines. 

The  Standard  Containers  Act2  can  he  m-ost  effective  if  enforcement  is  pre- 
ventive in  nature.     It  must  he  applied  at  the  source,  that  is,  at  the  factories  - 
hefore  the  containers  are  put  into  use  or  circulation.  Under  an  interstate 
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commerce  law  no  legeJ.  action  ca-n  'oe  undert£:ii:en  aga-inst  an  mila/rful  packe.ge  until 
movement  in  interstate  commerce  has  occurred,  which  may  'be  weeks  or  months  after 
the  packages  were  manufactured.    We  know  from  ei^rperionce  how  difficult  and  im- 
practicalDle  it  is  to  keep  such  items  under  surveillance  during  that  period,  and 
to  apprehend  such  shipments  v/hen  finally  made*     This,aJid  the  fact  that  stsjidard 
units  of  merchandising  or  sale  should  be  uniform  throughout  the  country,  in  our 
opinion  far  outweighs  all  other  considerations.    And,  incidentally,  this  arrangement 
affords  a  "better  "basis  for  State  and  Federal  cooperation  than  where  jurisdictions 
meet  and  possihly  conflict  at  Sta.te  lines.     If  we  keep  in  mind  that  the  purpose 
of  this  legislation  is  chiefly  to  limit  the  number  and  fix  the  standard  sizes  of 
containers,  the  advantages  of  universal  a.pplication  will  be  apparent. 

Several  specific  questions  have  been  raised  which  relatte  to  marking  the 
quantity  of  the  contents  on  the  container.     This  bill  has  nothing  to  do  v/ith 
marking  or  labeling,  or  branding;  the  reason  being  that  regula.tion  in  this  field 
is  a  function  of  the  !Food  and  Drug  Adiiini  strati  on  under  the  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act.    Tlie  regulations  under  that  Act  apply  to  all 
packages  of  fruits  and  vegetables,  whether  the  containers  involved  are  standardized 
or  not.    Again,  let  me  repeat,  this  bill  aims  chiefly  to  reduce  the  number  of  such 
containers  and  to  standardize  those  that  are  retained.     There  is  a  provision 
under  which  "irregxilar  containers"  may  be  used  if,  in  addition,  to  marking  re- 
quired by  the  Food,  Dru.gy  and  Cosmetic  Act,  the^^  are  so  marked.    But  this  is  ap- 
plicable only  to  containers  that  are  likely  to  be  confused  with  an  established 
standard  with  which  some  individual  may  not  wish  to  conform.    It  is  in  the  nature 
of  a  warning  cignal  to  the  purcha-ser  or  to  the  weights  and  measures  inspector. 

In  conclusion,  the  basic  principle  of  this  legislation  is  not  new.    It  is 
an  effort  to  keep  container  standardization  abreast  of  the  times  -  a  recognition 
that  this  is  the  package  age,    Approxim.ately  90  percent  of  all  fruits  and  vegetable s- 

is  put  up  in  some  kind  of  package  -  barrels,  baskets,  hsjiipers,  crates,  boxes,  or 
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S8.cks,    Wlien  "barrels  or  'oaskets  are  used  ^ve  1-aiow  precisely"  Y;hat  sizes  are  or  may 
De  used.    But  this  is  not  true  of  the  other  typos  of  containers  Yiaich  are  used 
for  much  the  larger  portion  of  the  totr.l  tonnage  -  approidraatelj^  70  percent.  We 
know  that  such  containers  nay  "be  of  any  size,  and  that  full  advantage  is  tairen 
of  that  privilege.    At  a  recent  hearing  before  the  Interstate  Comrnerce  Commission, 
one  e^diibit  contained  the  detailed  dimensions  of  some  383  different  crates  and 
boxes  used  for  railroad  shipments  of  fruits  and  vegetables  in  1937  and  1938. 
How  nan:,-  others  moved  by  motor  truck  is  not  known. 

Everyone  dealing  with  them  agrees  tha.re  are  too  many  containers.    For  ex- 
ample, concerning  lug  boxes  for  juice  gra.pes,  the  secreta.ry  of  a  v^/estern  organiza- 
tion sciid:-  "It  has  been  generally  aclmowlcdged  that  due  to  lack  of  uniform  lugs 
for  juice  gra-pes,  the  trade  has  often  been  confused  as  t  o  values.     It  is  also  gen- 
erally believed  that  handlers,  consumers,  growers,  and  shippers  have  been  in- 
sized  lugs  with  different 
jured  by  the  use  of  many  different/ maricings  as  to  net  weights." 

Increasingly,  the  American  people,  through  their  legislative  and  regulatory 
agencies,  see  containers  in  general  not  merelj^  as  convenient  merchandising 
units,  but  a.s  necessary  factors  in  modern  distribution  to  be  assimilated  into 
the  weights  and  measures  system.     In  the  realm  of  fruits  and  vegetables  this 
view  is  steadily  gaining  ascendancy  over  the  older  concept  of  sales  based  on 
busheil-  weight. 

At  the  moment  we  are  confronted  with  making  certain  adjustments  in  enforcing 

the  existing  laws  beginning  July  1  because  the  proposed  a^ppropri action  for  such 

work  has  been  reduced  by  50  percent.    Fnat  the  effect  of  this  curtallm.ent  of  our 

activities  will  mean  in  terms  of  carelessness  of  manufacture,  or  in  disrega.rd  of 

the  requirements  on  the  part  of  m.anuf acturers,  remains  to  be  seen.    If  the  cut 

becomes  a  realitj^,  we  will  have  to  abandon  a  m.ajor  part  at  least  of  the  field 

work  program  begun  in  1936,  in  which  containers  are  exai.iined  and  tested  at  the 

factory,  and  revert  to  the  program  of  testing  in  the  Washington  office  such 
9516 


samples  as  may  "be  voluntarilj^  sulDmitted        lanuf acturers  -  or  which  they  may  iDe 
persuaded  to  su^bnit. 

The  chief  difficulty  with  this  arrangement  is  that  the  conscientious  manu- 
facturer will  cooperate,  and  the  careless  one  will  not«    Heretofore,  v/e  have 
heen  able  to  reach  such  careless  individuals  in  person,  hut  under  present  prospec 
this  kind  of  personal  investigation  will  have  to  he  held  to  e.  minimijm. 

In  this  situation,  it  may  he  that  weights  en.d  mea.sures  officials  will  wajit 
to  interest  themselves  to  s.  greater  extent  thaji  considered  necessary  heretofore 
in  seeing  that  factories  in  their  distrijcts  malce  containers  of  the  proper  size. 
We  invite  joxlt  assistance,  aiid  shall  he  glad  to  cooperate  with  you  on  the  cases 
you  hring  to  our  attention. 
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